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EXECUTIVE SUMMARY

Pursuant to G.S. 113A-235(c), the Department ofifenment and Natural Resources
(DENR) reports to the Environmental Review Comnoissieach year on the
implementation of Article 16, the Conservation Easat Program. This Article, 8113A-
230 through 8113A-235, includes enabling legistatfior a program for conservation
easement promotion/education, conservation taxitgpedmotion/education and quality
assurance of conserved lands, and enabling legisiar a conservation grant fund.

Conservation Easement Program

The use of conservation easements continues to ,gmeluding for farmland
preservation. DENR was instrumental in developmeita conservation easement
guidance document for the Soil and Water Consemalistricts, and is also building
capacity for monitoring of conservation easememtsugh the Stewardship Program

Conservation Tax Credit Program

For fiscal year 2010-11, 58 applications for cerdifion were approved for the
conservation of 7,000 acres, bringing the cumutatiereage to 220,000 acres. The
economic downturn has contributed to the reducedb@n of donations of interest in real
property donated for conservation purposes durihg past fiscal year, and a
corresponding decline in the number of acres danateThe department continues to
improve implementation of the tax credit program¢liding S.L. 2010-167, which
clarified the conservation tax credit’s requiremfamtconservation in perpetuity.

Conservation Grant Fund

This program houses the endowment establishedpjsosumonitoring and management
of wetland and stream mitigation sites, as well s protected through the
Conservation Reserve Enhancement Program. Thesgonmugy activities are managed
by the DENR Stewardship Program.



ANNUAL PROGRAM UPDATE

Conservation Easement Program - G.S. 113A-230

Established in 1997, this program is intended te pomotion, education and quality
assurance to increase the use of conservation eatemas a tool to accomplish
conservation goals, such as the Million Acre ItiWi@ The use of conservation
easements continues to grow, especially as easemevide a key mechanism for water
quality protection used by the Clean Water Managenieust Fund, the Conservation
Reserve Enhancement Program and the Ecosystem ¢amhant Progranilo date, these
DENR agencies hold approximately 600 conservatasements covering more than 70,000
acres. A working group comprised of representatofemost of the state agencies that utilize
conservation easements coordinates agency activolving easements. Among the goals
of the working group is to communicate issues aodcerns to each other, and develop
consistent responses to common situations. Thé&imgpgroup is also making an effort to
anticipate and address potential problems, andrenthat the public’'s investment in
conservation is protected into the future.

There is continued growing acceptance of consemaasements within the farming and
forestry communities, due to increased incentivesvided by several programs. The
General Assembly’s 2007 legislative changes to G05-130.34 and G.S. 105-151.12
explicitly identify farmland and forestland consatien as a public benefit for the
conservation tax credit. The N.C. Agricultural Digment and Farmland Preservation
Trust Fund has further promoted easements on wgrkinds. The expanded federal
conservation tax incentive (Income Tax Charitablent@bution Deduction) gives
particular inducement to farmers and ranchers. Aesalt, a number of farmland
easement donations are being submitted for consamvdax credit certification,
accounting for a significant proportion of donasothis past year for conservation tax
credit (see graph 1 at end of report). Howeveat thend is expected to slow to some
degree, as the federal tax incentive expired inebdxer of 2009. The enhanced federal
tax deduction for conservation easement donatiassrecently renewed, but will expire
again at the end of 2011. In response to inccedsenand for conservation easements
for agricultural lands, the DENR was instrumentakhe development of the “Working
Lands Conservation Easement Guidance Documenthé&&oil and Water Conservation
Districts. The document is available from the Ho@arolina Association of Soil and
Water Conservation Districts.

Stewardship of Conservation Easements

With the growing number of conservation easemeatgerated through the Clean Water
Management Trust Fund, Ecosystem Enhancement Pmpg@onservation Reserve
Enhancement Program and other programs, comes waingroresponsibility for
monitoring and effective management of their covesgon values. In 2006 the
department established the DENR Stewardship PraogPaogram funds are generated
through payments into the Conservation Grant Fundoment to partially offset
administrative/management costs. The monitoringeetspf conservation easements is
receiving attention, and from all appearances isingpin the right direction; however,
the broader issue of long-term stewardship, incdgananagement for ecological values,
remains largely unaddressed due to limited findmegsources.



Conservation Tax Credit Program - G.S. 113A-231

The state’s Conservation Tax Credit was established983 to respond to donors’

applications for certification of their gifts oftarests in real property for conservation
purposes. Last year’'s report highlighted the niedlarify that the recipient of the

donation must maintain the property’s conservati@ues. The General Assembly
addressed this issue of conservation in perpetuiity S.L. 2010-167, which clarifies the

conservation tax credit’s requirement for conseovain perpetuity, and helps to protect
the public investment. The new legislation is @iag how donations are reviewed, and
potential donors and recipients are encouragedmdact the Conservation Tax Credit
Program with questions.

Evidence of sustained interest in the Conservatiohax Credit Program:

o Over the past year, 59 applications were reviewmdefigibility, of which 58
were certified. (Graph 2 shows only 42 projects 2000, because 16 of the
reviews conducted during FY 2010-11 were for damtithat had been made in
other years, primarily 2009).

o The certified projects totaled 7,000 donated aofgsroperty interests, worth an
estimated $42 million. (See graphs 3 and 4 atoémeport).

o0 Since its establishment, 220,000 acres have besifieck by the Tax Credit
Program; and the applicants have reported to thas€wation Tax Credit
program an estimated value of more than $1.2 hillay these donations.

o In an effort to improve the program’s customer s@nand improve the quality of
the applications for certification, DENR now progglupon request a preliminary
review of a potentional project as a way to excleamgformation prior to
implementing a gift and recording a deed or cors@m easement. Seven
preliminary reviews were conducted during the pasdr. Four of the seven
preliminary applications were acceptable to revisweavith no changes
recommended. On three additional projects, revigyweovided suggestions that
would enhance the ability of the reviewers to ¢€grtihe projects. These
suggestions were implemented in one of the prgjediere the property interests
were subsequently transferred, and the other ter@waaiting transfer.

As shown in Graphs 2, 3 and 4, the number of donstithe number of acres, and the
estimated value of donations of interests in reaperty declined during the past year.
These declines correspond to the national econdownturn that has not spared North
Carolina. Still, from 2007 to present, 420 donagidvave been certified for a range of
beneficial conservation projects, totaling almd$i0b0 acres. The smallest of those was
less than one acre for a public beach access ia Daunty. The largest in area during
that same time was a 3,176-acre bargain sale atd@ther Mountain for a new State
Park. The average donation from 2007 to presestl8d acres, and the median was 62
acres. During this same time, 309 of the 420 donstin real property were
conservation easements (74 percent); the remadiangtions were fee simple gifts.



In response to 2007 legislative changes that @dripublic benefits and made other
changes to the Conservation Tax Credit Prograrma@geeviewers have increased their
scrutiny of donations. There have been signifiyaféewer donations overall the past
fiscal year, and only one application did not reeenitial approval; that application is
currently going through the reconsideration procédse reason the initial resource
agency reviewer would not support certificationliried:

* The donation did not meet the guidelines for coretéyn of natural areas as that
term is defined in G.S. 113A-164.3(3). The naty@ition of the protected area
was not large, and fragmented by roads, railroadkir impounded stream
channels, and planted pine stands. The retairgddsri-- including multiple
building locations for houses, other buildings, niencourts, and associated
development for roads, driveways, and utilitie®ffered the high probability of
further loss of the integrity of the remaining maluhabitat, especially as the
building locations were not specified.

One of the perceived strengths of conservationmeasts is that they are flexible and can
be tailored to meet individual landowner’s prefe@n However, numerous or extensive
retained rights within a conservation easementaraate a challenge for reviewers, as
they evaluate the public benefit of a donation. Winultiple rights retained, the
reviewers will continue to look for the balancepafblic benefit and resource protection
with the cumulative potential impact of the retaimgghts. Keeping in mind that the
current, well-intentioned landowner will not alwagen the property, the reviewer must
ascertain not only whether the donation provides on more of the public benefits
defined in the legislation, but also if the instemh of transfer adequately
protects/conserves the public benefit(s) after dheent landowner has transferred the

property.

The conservation tax credit provides significantdfés to the state, as demonstrated in
Graphs 5 and 6. From 2003 to 2008, the CTC progestuced revenue to the state on
average $20 million each year; during the sameo@etie program leveraged donations
of conservation land with an estimated value o\&08million per year — representing a
significant savings to the state. And, the coratgon tax credit is an effective leveraging
tool. When used in conjunction with bargain sathe, conservation tax credit can yield
substantial savings for conservation trust fundscall governments and nonprofit
organizations purchasing land. At least 245 of 1/180 certified donations made since
the inception of the conservation tax credit hawduded some bargain sale component.
For example, 15 of the 58 transactions reviewedcantified the past year had a bargain
sale component, including: conservation easemantsafms in Sampson, Randolph,
Buncombe, Chatham, Lincoln and Catawba Counti@§-acre parcel that will be added
to the Blue Ridge Parkway; a 1,330-acre properon@lthe Cape Fear River for a
Wildlife Resources Commission Game Land; smallercgla that will be added to
greenways in Durham and Mecklenburg Counties; ari5-acre parcel that is part of a
larger effort to protect water quality and buffee ttraining mission of Marine Corps Air
Station Cherry Point. New Conservation Tax Cragpplication forms are documenting
how the conservation tax credit is also being usel@verage multiple funding sources,
from federal (e.g. U.S. Department of Defense LggatSDA Farm and Ranchland



Protection Program,), to state (e.g. Clean Watemadadament Trust Fund, DOJ
Environmental Enhancement Grant, and Agriculturaév&opment and Farmland
Preservation Trust Fund) to local open space furfels: example, in the past year, the
Conservation Tax Credit Program supported projéatsied by the above-mentioned
conservation funds as well as the Upper Neuse Gi¢ater Initiative, private individual
and corporate donations to North Carolina landtstuall stretch limited resources
further.

The department has the statutory responsibilitprigect real property and interests in
real property conserved in perpetuity by state ntige programs. Fulfillment of this
responsibility requires monitoring of these progsrtto assure that their conservation
purposes are not jeopardized. The new but limitedi@dship program discussed earlier
under the Conservation Easement Program needs texpanded incrementally to
provide quality assurance for all conserved progeriStaff and resources are stretched
thin, but progress is being made. During the pasat,yadvancements toward monitoring
conservation tax credit properties include:

e Continued mapping of the conservation tax creditations certified by DENR.
The dataset through May 2009 is available to tHdipahrough the NC OneMap
database wWww.nconemap.coim Donations through August 2011 are mapped,
and the NC OneMap database will soon be updated.

* Maintenance of two databases: one for trackingectirapplications under review;
and, one that contains all projects that have leetified. This second database
contains more than 1,300 records, and greatly hielpempiling reports such as
this.

« Progress continues on contacting recipients tor@soethe status of properties,
and to ensure that conservation properties aregbeianitored, and that the
properties continue to provide public benefits. e Tdonservation status of over
900 properties has been verified. The properties tp be verified are
predominantly those donated to local governmentgidlic access. Work has
begun to verify the status of those properties.

Three properties have been identified which no éongrovide public benefits. In one
case, a fraudulent conveyance resulted in thedbssconservation easement that had
been granted to a North Carolina land trust. While loss of the easement is
regrettable, DENR considers the loss of the comdienv interest through the criminal
prosecution and bankruptcy as a one-time occurrémtewas unavoidable. The NC
Department of Revenue and the NC Department oficdusiere made aware of the
incident. In a second incident, the monitoringGdnservation Tax Credit properties
revealed that investigation into gift valuation hbatbught about legal proceedings,
subsequently resulting in the loss of one consemvatasement (the conservation
easement was rescinded and declared void by thge JoidSuperior Court in March,
2010), and the imminent transfer of the recipientgd other property interests to
gualified recipients. Lastly, the past fiscal ya¢éso saw continued effort to transfer a
13-acre conservation property held by the Natigviedubon Society to a non-qualified
recipient, and the potential new owners movingdovert the property to land uses that
do not provide conservation purposes; this proposedsfer contributed to the
legislative changes noted below.




In July 2010, the General Assembly passed S.L. A@IA) the purpose of which, among
other things, was to “CLARIFY THAT REAL PROPERTY INATED FOR A
CONSERVATION PURPOSE CAN BE USED ONLY FOR THAT PUBSE.” It
became effective in August 2010. In the legishatim obtain the tax credit, the interest
in real property must be “donated in perpetuitydoe of the qualifying uses listed in this
subsection and accepted in perpetuity for the tyiragj use for which the property is
donated...” In order to comply with the new legisbati the recipient now must record in
the chain of title how the property will be consehin perpetuity. The Conservation Tax
Credit web sitenttp://www.onencnaturally.org/pages/Conservatiordmdit.html offers
multiple options for the recipient to comply withig requirement, allowing them to
choose what is most appropriate depending on theplar factors associated with the
transfer of property interests.

Conservation Grant Fund — G.S. 113A-232
To conserve, protect and enhance the natural rese®wf North Carolina, DENR and
related agencies protect restored or high-quasitynal areas through easement purchases
or fee simple acquisitions. These state-held ceasen lands must be managed in
perpetuity to protect water quality, wildlife hadttitand open space. As noted above, the
department has set up the Stewardship Program uheeConservation Grant Fund to
ensure responsibility for long-term stewardshiplarids with conservation easements
held by the state of North Carolina. To protect #eological integrity of these
conservation properties, stewardship activitiefuihe:

* monitoring,

» legal protection and enforcement, and

* site-management activities

The department has taken the role of administethrg monitoring of Ecosystem
Enhancement Program (EEP) preservation mitigatiasements. The Stewardship
Program director coordinates these monitoring d@s; and is advancing several
strategies that will increase the program’s efficie and effectiveness. In the past two
years, DENR expanded these stewardship activibesmdlude monitoring permanent
conservation easements for the Conservation Regarvancement Program (CREP). A
web-based monitoring tracking database was implésden Several DENR and non-
DENR agencies have expressed an interest in ubmapplication to track property
monitoring. The Stewardship Program reports anpuallthe EEP. The reports are
available at http://www.onencnaturally.org/pages/ST_Overviewlatm The broader
category of stewardship, including management tmiagical values, remains largely
unaddressed.




CONCLUSION

As described in this report, the acquisition of semration lands is supported by tax
incentives and the work of partners and willingdawners. Conservation lands are
important for a number of reasons, including gyatit life, economic well-being, and
providing ecosystem services such as clean wdtee. program will continue working to
ensure that tax benefits are provided to thosegpti@s that truly provide public benefits.



DATA REGARDING N.C. CONSERVATION TAX CREDIT PROGRAM

Graph 1: Primary public benefits for 2010 conserv#ion tax credit donations (under
G.S. 105-130.34 and G.S. 105-151.12). Note that mhanations provide multiple
additional public benefits.
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Graph 2: Cumulative Number of Donations since Inceppon of CTC* Program

Over the past year, 59 applications were revieweelqibility, of which 58 were
certified. (Graph 2 shows only 42 donations for@QOdecause 16 of the reviews
conducted during 2010 were for donations that heehbnade in 2009 or other years.)
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Graphs 3 and 4: Acreage Donated and Estimated Valusver time

For 2010, the certified projects totaled more thg@00 donated acres of property
interests, worth an estimated $42 million. (Ndtattsome donations reviewed fiscal year
2010-11 were gifted in years other than 2010).
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Graphs 5 and 6: Individual and Corporate Tax Credi Claimed 2003 — 2008 and
Reported Value

These graphs demonstrate the relative value oCtireservation Tax Credit, comparing
the actual credit used by donors (Graph 5) andctedit used in comparison to the
reported values of the donations (Graph 6)
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Figure 1

Distribution of Conservation Tax Credit properties

North Carolina Conservation Tax Credit
September 2011
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